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Abstract

France has recently implemented a vast reform of the procedural and sub-
stantial rules that govern labor grievances. Has the reform met the objective
set by the legislator? The quantitative results presented in this paper give
mixed answers to this question. The duration of cases has increased af-
ter the reform and plaintiffs are more easily losing their cases. At the same
time, the number of cases referred to a professional magistrate are dropping,
while the number of cases in the backlog is steeply reducing. The reform in-
tended to draw inspiration from a Scandinavian model, combining flexibility
and openness to economic globalization. The legislator wished to reinforce
principles of labor arbitration and guarantee the transformation of the pro-
cedure from an informal oral proceeding to sharply identified and separated
judicial phases. The reform was designed to strengthen compliance with the
requirements of a reasonable time principle and contradiction. Nonetheless,
the complexity of the procedures is now increased, with an extension of the
judicial delay necessary to reach a verdict. It is probably early to draw any
final conclusions on the effect of this structural reform on the stabilization
of labor litigation in France, but it is becoming increasingly apparent that
most of the objective set by the legislator have still not been met.
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1 Introduction

Every year, almost two hundred thousand trainees, employees, and dismissed

workers carry a complaint before the labor courts that are spread throughout the

French territory. The institution in charge of hearing individual labor disputes is

called Conseil de prud’hommes (CPH).

The primary task of this court is to give effect to labor law and protect the

interest of those who are bound to an employment contract, from both social

partners’ sides (Langé and Roulet, 2012, p. 10). In this regard, the main purpose

of CPH has always been conciliation, as a concrete action to forestall the risk of

social tensions.

Ever since its creation in 1806, the non-professional judges composing the court

were selected among respectable and respected man of labor, from the sector and

category they were supervising. Nonetheless, the major shift in this equilibrium

took place in the 1970s, when trade unions intensified the use of their judicial role

as a driving force for syndical action (Willemez, 2003: 17).

This particular social aspect of “legal unionism” upset the precarious equilib-

rium between social partners, giving a traditional and widespread misconception

of partiality of these courts in favor of employees (Tyl, 2008: 9).

In addition, the Council has been widely criticized for being excessively slow,

inefficient and even legally defective. Much of the blame has been placed on judges

originating from historical syndicates, more prone to adversarial methods of class

struggle and litigation.

Rightly or wrongly, it is true that the court has been increasingly dozy, inca-

pable of keeping pace with the increasing complexity of the labor market. A large

share of this responsibility is due to the chronic under-endowment of this juris-

diction, which facilitates the disrespect of the principle of reasonable time (cfr.

Tournaux, 2016, p. 63).

In the meantime, at the turn of this century, we have registered a significative

change in labor conditions, which resulted in manifold contractual figures which

have altered the static of the labor market. The increasing standardization of work

through algorithmic management (Rosenblat, 2018: 27) has increased the number

of difficulties in interpreting the law, as well as dispute settlement.

In the past, we had a limited set of contractual figures, also reflected in the

existence of different specialized chambers among prud’hommes : management,

liberal professions, industry, commerce, agriculture, and miscellaneous activities.
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Today, the development of precarious forms of subordination has increased the

ambiguities surrounding the system of labor rights.

In this transition, prud’hommes appear to be incapable of facing up these dis-

tressing ambiguities, distancing themselves from the reality which the same justices

should be experts. These circumstances reduce their social role of peacekeeper in

industrial relations, symptomatic of a court that does not meet the conditions and

needs of a modern global society.

To meet these justified concerns, the French legislator has undertaken a vast

reformist program, intended to correct collective redundancy rules, meeting the

flexibility objectives (Leruth, 2017, p. 80) and economic realities associated with

“globalization, company and sector diversity, new technologies and employees’

expectations”.

The amendment bill was enacted to “strengthen social dialogue” and achieve

“greater equality, freedom, and security to employees as well as business owners”,

fostering “predictability, fairness and protection in the event of disputes with the

employer”, by means of the extension of “the possibility of contractual termination

by mutual consent”1.

Much of these targets were long-awaited and considered a necessity by the

academic field from both an economic and legal perspective (Martinot and Morel,

2016), in view of the necessity to take into consideration budgetary constraints

with good governance, expertise and vocation (Joxe, 2014, p. 294).

Until now and to the best of my knowledge, no one has looked quantitatively

at the impact of the reform. Therefore, the issues relating to the legitimate expec-

tations to rebuild and foster a modern idea of conciliatory and equitable justice

have not been addressed yet .

The remainder of the paper is organized as follows. Section 2 gives a synthetic

overview of the procedural rules governing the operation of the court, while the

following Section 3 introduces a summary of the major amendments made to the

relevant labor regulatory framework by the reform. Section 4 introduces the re-

search question, whilst Section 5 describes more in depth the empirical strategy,

the data, the model and the instrument used in the regression. The estimation

results are presented in Section 6 and are discussed in Section 7. Conclusions are

then drawn in Section 8.

1The previous statements are quoted from official declarations of the French Gov-
ernment and available, as of March 2019, at the following institutional website:
https://www.gouvernement.fr/en/labour-law-reform.
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2 A sui generis institution and a triple-enfolded

procedure

The Conseil de prud’hommes is the jurisdiction more akin to an industrial

tribunal since its decision-making structure is called to resolve cases of individual

labor disputes2, but it is very dissimilar to any other court.

The major difference, in comparison to any other jurisdiction, is that CPH is

subject to political influence. Labor judges compose small and balanced decision-

making groups whose main characteristics are to be elected among employers and

employees’ representatives, in a peer-to-peer institutional context that confers syn-

dicalists precise responsibilities (Hunout, 1987: 453).

In this regard, it is said that the particular nature of prud’hommes ensures an

integrated “legal pluralism” (Champenois-Marmier, 1976: 154), but it is proponent

of the extreme complexity of labor litigation. This oxymoron is largely due to a

troublesome relationship between the institutional duties of CPH and the presence

of consolidated trade unions’ policies.

Ideally, this dual role should foster an egalitarian representation of social part-

ners in the interpretation of the law and ensure consistency in the review of labor

legislation. Nonetheless, this ostensible parity is confronted with the reality of an

imbalance of the institution which is predominately and practically directed by

the employees’ advisers (Willemez, 2012: 118).

It goes without saying that the background of these judges plays an important

role, particularly in view of a rather short and introductory training of judges on

labor law. It may sound absurd, but prud’hommes – until the recent reform – were

only trained through role plays or short academic seminars or conferences before

becoming operational (Brugnot and Porte, 2010).

Hence, the juridical cultural burden and vision on labor standards are consol-

idated on the personal experience as a salaried or entrepreneur. The specific and

technical knowledge required to judges is turned over to the corporations or trade

unions.

Alongside this evident issue, further and major imbalances can be identified

in the procedure itself. The labor lawsuits in France impose some symbolic but

crucial costs: often, given the delays, the complications, and the bureaucratic

2That is to say between an employee, taken individually, and the employer. Some subject-
matters, such as in the case of syndical disorders and violations of collective labour agreements,
are within the jurisdiction of different courts, such as the Tribunal d’Instance.
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“paperwork”, litigants give up. Even if they have the strength to go on and “stay

afloat”, there is a widespread despondency and hopelessness, combined with a

sense of humiliation, exhaustion, and isolation (Vulbeau, 2013: 81).

The procedure requires that all litigants’ requests, originating from the same

contract of employment in the proceeding initiated, are to be contained in only one

application, according to a “principle of the uniqueness of instances”. All stages are

typically conducted in a public hearing, orally, personally (or by a representative

if there is a legitimate reason for not appearing in person) and within adversary

proceedings.

The litigation process should be, in the abstract, simple and characterized by

the cardinal principle of reconciliation of litigants (Cavaillé, 2019: 52). In effect,

the labor litigation in France is potentially triphasic, as shown below in Figure 1.

Figure 1: A simplified and schematic deption of the labor procedure in France.

The lawsuit begins with a binding conciliatory stage before a conciliatory office

(CO). If successful the case ends at this stage with a signed minute of agreement.

In case of failure of settlement, the case is brought before the judgments office
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(JO), but the board can take temporary emergency measures (Roy, 2015: 8).

The second phase of the procedure is driven by a reporting judge of the JO,

who hears parties and witnesses’ oral personal statements, orders the production

of all documents and shreds of evidence, and then proceeds to the instruction of

the case, clarifying the facts and the norms applicable to the dispute (Duquesne,

2015: 91).

Nonetheless, there is a potential third scenario. Since the formation of the

court is always composed of even members, to respect parity among social partners,

there is a chance of tie vote. In the uncommon event of an absence of a majority in

reaching a verdict, the case is referred by the JO, within one month, to a tiebreaker

magistrate of the district court (Fricero, 2015: 86).

This situation is called départage and the direct implication is the reboot of

the entire procedure, in a formation of the court chaired by the professional magis-

trate. The implication is that parties may submit new claims relating to the same

employment contract at this hearing (Haubry, 2014: 20).

Indeed, it would be extremely challenging to summarise the richness of the

procedural rules that were governing prud’hommes prior the reform, but this brief

summary will be taken over in the next section, to suggests where the essential

points of change in the legislation.

3 A reform intended to foster “efficiency”

One of the primary reasons for restructuring the bicentennial court we are

dealing with is the common perception of a disembodied institution, which is not

anymore the tip of the balance of social justice.

In the past, it has been noted that CPH prevents understanding how judg-

ments are rendered, because of the complex and delicate balance between judicial,

syndical and corporate logics (Michel and Willemez, 2007, p. 5).

Owing to this disjunction, the French legislator intervened duly and profoundly

on the procedural legislation governing prud’hommes, in the attempt to narrow the

gap existing between letter law and the best practices existing among CPH. Hence,

some of the peculiarities of prud’hommes were vastly revised.

One of the major change concerns the appointment mechanism of judges. Start-

ing in 2018, counselors are to be nominated jointly by the Minister of Justice and

the Minister of Labor, on the base of the representativeness of trade unions and
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employers’ organizations. The mandate lasts for four years, in replacement of the

previous quinquennial term (Crevisier, 2017: p. 241).

Notwithstanding the legitimate intention of the legislator to reduce costs, the

current solution has been vigorously criticized and considered equivalent to dis-

mantling the democratic structure of the court (Peskine and Wolmark, 2017: p.

704).

In this regard, the objection is that elections were intended as a method of

“social democracy,” capable of giving social partners the right to choose the rep-

resentatives with the responsibility of speaking and judging on behalf of their

respective social group (Willemez, 2015: p. 8).

The reform formalizes two initial modules of training, organized by the French

National School for the Judiciary. Labor judges are now required to follow three

days of distance learning, to address the fundamentals of substantive and proce-

dural labor law, and two days of face-to-face workshop.

Nonetheless, as far as the present analysis is concerned, nothing has changed.

Judges aren’t still properly trained and the nomination mechanism still provides

for the appointment of judges among trade unions. Thus, the balance of power and

background of these insider actors continue to be maintained, with judges coming

from the same business reality they are confronted with but still highly politicised.

Concerning one of the biggest issue of the court – which is the existence of

important delays in judgments – the reform aims at increasing legal certainty, by

facilitating and coordinating the establishment of coherent labor policies, speed

up the time-frame of judgments and to shorten, with an eye to accelerating the

process, the times laid down for the various stages involved.

The aspiration is to reinforce principles of labor arbitration, guarantee the

transformation of the procedure from an oral to a written proceeding and to

strengthen compliance with the requirements of a reasonable time principle and of

contradiction (Ouaissi, 2017, p. 39).

To this end, the reform introduces new obligations incumbent upon judges

and new procedural rules to encourage recourse to alternative means of dispute

resolution and promote speedy legal proceedings (Taquet, 2018: 72).

The conciliatory phase requires anymore to hear each of the parties separately

and confidentially. To emphasize the new decision-making role of the CO, the

latter is now renamed “conciliation and orientation office”.

This restricted formation of the court endorses two caps. That of preallocation

organ which ensures conciliation, as a primary method used for conflict resolution,
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and that of judgment, since the case can be assessed when one of the parties did

not appear at the conciliation hearing.

For this purpose, when the dispute involves a dismissal or a request for judicial

termination, and the parties agree to do so, the CO shall refer the case to a re-

stricted formation of judges, that includes only a salaried adviser and an employer

advisor. The panel shall adopt its verdict within three months.

In most of the cases, one or two rapporteurs may be appointed to bring the case

to trial, prescribing all necessary measures to this end. The bill also introduces dis-

ciplinary sanctions applicable to defaulting or negligent judges and obliges justices

to respect the principles of independence, impartiality, dignity, and probity.

Besides, consideration also needs to be given to another important new proce-

dural aspect. Prior to the reform and in accordance with the principle of orality,

the parties had no obligation to make their claims in writing. This principle has

always been perceived with a certain degree of sacrality, as a valuable and essential

character of the principle of contradiction, capable of restoring labor litigation to

its “human dimensions” (Moussy, 2004: 106).

These characteristics were always meant to encourage a simplified procedure

for referral to the court and a synonym of the absence of compulsory representation

of the parties, in support of an ideal of justice based on the favor for alternative

modes of conflict resolution (Raibaut, 2018: 198).

Henceforth, the referral to the Court requires an improbable voluntary presen-

tation of the parties in front of the conciliation board or, alternatively, a written

application, with all the relevant requirements of civil procedural law.

The written application must contain a summary of the reasons for the claim,

designed to reduce unfounded requests and unclog the labor jurisdiction (Goldgrab,

2016: 12). However, since the principle of the uniqueness of lawsuits is suppressed,

multiple sues are now possible.

Applicants are required to specify in writing the all relevant documents under-

pinning their requests and employ an application form accompanied by a list of

all relevant documentation produced, duly signed and dated. The plaintiff is then

invited to summon the counterpart, send all the records produced and request for

vice-versa.

Before the reform, only the clerk’s notes were considered legally binding. The

legislative intervention yields an aggravation of responsibilities for the registry, that

shall deal with increased requirements to verify the legal consistency of complaints.

The reform evidently aggravates also parties’ duties, with the creation of a
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newly written rigidity that makes it very hazardous for litigants to defend au-

tonomously without experienced assistance (Le Bihan-Guénolé, 2016: 20).

This aspect is self-contradictory, considering that the legislative intervention

was intended to make access to justice more convenient and expressly avoid the

dangers of an autonomous intervention of employees.

The legislator, to keep these objectives realistic and in tune with the expecta-

tions of litigants, introduced the figure of the “union defender”, selected among

a list of candidates drawn up by the administrative authority on the proposal of

representative employers ’and employees’ organizations.

In this regard, the clear intention of the policymaker is to create a sympa-

thetic and supportive figure, that should make access to justice easier and avoid a

dangerous autonomous intervention of employees (Miné and Marchand, 2016: 37).

Nonetheless, it is not entirely clear how this figure might benefit the litigants.

On the contrary, this figure might create potential conflicts of interest between

members belonging to the same trade union. In such a case, concepts of indepen-

dence, impartiality, and probity would be worthless. If this issue is not sanctioned,

then such principles would remain mere declarations.

4 Research question

Hitherto the focus has been on some contradiction in terms inherent in the

reform of prud’hommes. The related concerns might not necessarily turn the overall

impact of the complete overhaul of CPH into failure. Nevertheless, it is true that

there are some questions which remain unanswered.

It is maybe too early to address any possible course correction of the “high level

of judicialism” of trade unions among labor courts. In the past prud’hommes were

identified as institutions that facilitate “the definition of collective legal rights”

and translate syndical grievances into judicial action (Couton, 2004: 353).

Dramatic changes take time and the effects of the reform, on the syndical

policies and equilibria existing among the formation of the court, ask for a longer

time of observation. What apparently continues to trouble commentators and

international observers deeply is the harmful power of delay on French labor cases.

This issue, as has already been mentioned in Nizza (2019), have far-reaching

and dramatic social consequences. To tackle this issue, the reform aims at mini-

mizing the degree of uncertainty of the legal procedure, with firm deadlines and
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fixed scales of compensation for all labor courts3.

Nonetheless, one of the key requirements, from this point of view, it would

have been the establishment of a single and uniform policy on the interpretation

of labor standards. Unfortunately, the reformation process in no way detracts

the political influence of trade unions from the law, with the change to maintain

potential regionalisms.

At the same time, the increase in written documents at the expense of oral

statements is able to produce bureaucratic hurdles. This situation, combined with

the suppression of unicity of instances, might increase the number of applications

and therefore of the activity of the registry, which support functions should not

involve legal or technical discretion.

The suppression of this longstanding principle of unitary lawsuits was imple-

mented without first giving the court the institutional material and cultural means

to transform CPH into a “real jurisdiction”, that is legally entitled to create a

synthesis between antagonistic interests (Keller Lyon-Caen, 2014: 534-540). The

result is that some of the chaotic and unwieldy bureaucracies of labor cases are

still maintained and even, in some cases, strengthened.

In this regard, it is evident that the number of exaggerated administrative

duties and regulatory requirements do not support a transparent, simplified and

straightforward procedure, contributing instead to serious delays in labor judicial

procedures.

Hence, the major issue that calls for an answer is if the reform has changed the

upward trend of judicial delay. This question is worth consideration and particu-

larly ambitious, particularly in light of the economic, social and juridicial effects

of delay on the objectives set by the legislator around the court for protecting

employment, production and social cohesion in France.

In effect, the judicial personnel running labor court have not seen any increase

in their staffing numbers. Therefore, if judges and clerks are still the same and

the procedure has become much more complicated, it reasonable to expect that

lawsuits have weighed themselves down with more complex technical details.

In addition to the judicial delay, there are other important judicial factors that

might be affected by the reform.

3On this point, if suffices to say that the establishment of a ceiling for compensation was very
turbulent, since the Constitutional Court rejected the initial project. Given that the final
implementation of these measures was set at the end of 2017, any further inquires on this
matter must wait for future years.
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Since the procedure appears to have increased in complexity, it is reasonable

to expect that the rate of confirmation of plaintiffs arguments should decrease

because of the sudden increase complexity of the procedural law applicable to

labor cases. This implication is relevant and plausible if we keep in mind that

attorneys’ representation is only optional and almost the totality of claimants are

workers, while only 1% of grievances are brought by an employer.

According to the new clarification of procedural phases and the transformation

from an oral to a written procedure, it reasonable to expect that the reform has

impacted also on the number of cases in the backlog, namely pending cases before

the court for a longer period than the one prescribed by the law.

Hence, it is known that the new complexity of the procedure has discouraged

trials, reducing the number of filled cases (Mehrez, 2018). However, the duration

of cases appears to have not declined, despite a reduction of the judicial caseload.

In fact, according to the hypothesis here tested, judicial delay should have

increased after the reform, rather than vice versa. Therefore, the rise in techni-

cality should have a double impact: longer procedures, but fewer cases and thus a

reduction of the rate of judicial backlog.

This might have implication also on the number of tied-vote cases that are

decided by the professional magistrate (départage). The presiding judge is now

selected among judges sitting in a High Court (Tribunal de Grande Instance, TGI),

instead of the previous First Instance Court (Tribunal d’Instance, TI).

Therefore, it is possible that fewer cases are transferred to the professional

judge, who has evidently a profound knowledge of the field, but should should

address very seriously and urgently questions only. In this sense, we might expect

a possible reduction of départage.

The general hypothesis is that new cases should last longer, because of the

complexity of the legal procedure has raised as never before. But at the same

time, old cases in the backlog should be reduced by the need to address all new

elements of the new legal process. Consequently, these are the assumptions that

we are working under in this chapter.

5 Empirical strategy

Where structural reforms are concerned, it seems appropriate to address the

issue through a multi-level approach. To determine whether critical judicial factors
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increase or decrease after the enactment of the regulation, we control for the iden-

tification of the average treatment effect according to a regression discontinuity

model, first-time proposed by Thistlethwaite & Campbell (1960).

The regression discontinuity design (RDD) estimation is a useful approach if

the interest is the causal effect of a binary treatment (Imbens & Kalyanaraman,

2011: 2). In our case, for every court c we want to observe the treatment received

by the reform, Ri, equal to 1 if unit c was exposed to the new procedural rules

and 0 otherwise.

The key feature of the RDD is that the probability of receiving the treatment

changes abruptly at a known threshold (Cattaneo et al., 2018: 3). Therefore,

according to the design, we to get the corresponding outcome of the treatment,

received after the 2015 reform, on our variables of interest.

In this set-up, since there is nothing inherently wrong with using time as the

forcing variable in a regression discontinuity design (Hausman & Rapson, 2017:

7), the idea is to use time-series variation for identification, knowing the date t of

the policy change, and assuming that for all t > 2015, the units are treated, and

for all t < 2015 they are not.

5.1 Data and estimating equation

The strongly balanced dataset used for this analysis is constructed by using

publicly available data from the Ministry of Justice and the National Institute of

Statistics and Economic Studies (INSEE), in the time span between 2012-2017.

The investigation is based on 201 annual observations, French overseas terri-

tories excluded, given the particular legal status and level of autonomy of these

regions, which affects heavily the information available. Due to the lack of infor-

mation about the duration of cases in the CPH of Carcassone and Créteil it was

necessary to exclude these two courts from the analysis.

During the years, many administrative changes were performed, with the sup-

pression or bundling of local communities and small villages. At the same time,

some bar associations were suppressed or incorporated into another entity. All

these shifts were taken in due consideration and territorial adjustments were per-

formed according to the restructuring of the territorial districts.

Most of the covariates were already scaled as ratios, but all integer figures

composing the dataset were rescaled according to the active population of each

territory, since only the latter is able to be an active or passive actor in individual
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labor cases. Finally, all errors were clustered for each CPH.

As anticipated above, the paper relies on an estimating model based on a RDD

model. Since we know that the selection process took place after the implementa-

tion of the reform, the model used for the estimations is the following :

durc = α + β1Tc + f(rc) + γ′Xc + εc (1)

that takes into account the shift in duration occurred after the entry into force

of the reform, according to a treatment effect that is typical of RDDs.

The notation is the following: Yc is the outcome measure for observation c, α

is the average measure of the dependent variable for each court in the treatment

group; β1 is the marginal impact of the reform at the cut-point.

Note that the analysis of the dependent variables is threefold. It includes

separately the logarithmic duration of cases, the rate of lawsuits which plaintiffs’

arguments are non confirmed by the court, the proportion of backlogs that burden

the functioning of the court as well as the rate of départage, the referral to the

professional judge described above.

The legislative intervention is highlighted by Tc, which is a dummy variable

that takes a value of 1 is the court is subjected to the treatment of the reform

and ∅ otherwise. Then, f(rc) is a function of the rating variable for observation

c, centered at the cut-point. The model comprises a vector of covariates, denoted

by γ′Xc, and εc as the error term.

The vector of covariates includes the rate of judges elected among non-reformist

trade unions (the most confrontational syndicates that appear to have an impact

on judicial delay, see Nizza, 2019); the rate of conciliated and abandoned cases;

the ratio of verdicts delivered by the court and the rate of judgments appealed

and declared to the registry.

Note that the rate of cases in the backlog and of judgments that are unfavorable

to plaintiffs, the duration of cases expressed in months, the proportion of lawsuits

that are decided by a professional magistrate are subtracted by the model when

are considered as dependent variables, being included as covariates otherwise.

5.2 Graphical inspection

Before going into the detail of the results of the estimation, it might be useful

to have a look at some data-driven regression discontinuity plots. Graphical anal-

yses should be an integral part of any RD analysis and the visual clarity of such
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graphs might be improved by adding smoothed regression lines based on polyno-

mial regressions estimated separately on the two sides of the cutoff point (Imbens

& Lemieux, 2008: 8).

Hence, these smoothed and readily understandable graphs might be not only

useful to detect discontinuities instantly (Calonico et al., 2015: 1754), but they can

also be an effortless and straightforward technique to visualize the identification

strategy at the cut-off.

Therefore, first thing first. The first hypothesis tested in this paper is that the

duration of lawsuits has increased after the enactment of the reform, because of

the increased technicality of the newly written procedure.

If we scatter plot, using Cartesian coordinates, the duration and the year of

observation, we might detect a slight increase in the average duration after the

reform. The explanatory power of graphical depiction become more apparent using

a rdplot: the discontinuity before and after the year of the reform is apparent and

the jump between average durations is crystal-clear (Figure 2).

Figure 2: To the left, a scatter plot of duration and year of observation. To the right,
a rdplot showing the evident discontinuity in judicial delay prior and after the reform.

The second research question that the paper intends to answer is whether the

rate of cases in the backlog – namely the number of cases pending in a court

that exceed the processing capacity of the caseload (Steelman, 1997: 147) – has

decreased because of the impact of the reform on filled cases by plaintiffs.

As already said, the reform has discouraged litigants to file new lawsuits, but

the impact of the reform on courts’ backlog of cases is a still undiscovered, almost

lightless issue. In this case, graphs (Figure 3) appear to be very enlightening,

showing one favorable effect of the reform.
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A simple scatterplot is able to show an evident discontinuity in the positive

trend of backlogs, showing an evident change of pace of this judicial issue. Once

more, the rdplot is able to isolate and visually display, in a straightforward and

elegant manner, the gap existing prior to and after the restructuring of the legal

procedure by the legislator.

Figure 3: To the left, a scatter plot of rate of backlog and year of observation. To
the right, a rdplot showing the discontinuity in judicial backlog prior/after the reform.

The third question raised by this manuscript is related to the discouragement of

plaintiffs to file lawsuits among prud’hommes. The hypothesis tested here (Figure

4) is that this enhanced sophistication of the rules to go to court has decreased

the rate of confirmation of claimants applications.

Figure 4: To the left, a scatter plot of rate of cases lost by plaintiffs and year of
observation. To the right, a rdplot showing the discontinuity before/after the reform.
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According to the graphs shown above, there is a steep increase in the rate

of cases lost by plaintiffs after the reform. Therefore, the hypothesis that the

procedure became more intricate, somewhat more difficult to comprehend for the

parties, seems to be confirmed.

The last issue to be addressed is whether the reform had an impact on the rate

of cases that go to départage, with the assistance and casting vote of a professional

judge coming from the Court of First Instance (Tribunal d’instance).

In accordance with expectations and the graphs shown below (Figure 5), the

rate of départage has decreased after the reform.

Figure 5: To the left, a scatter plot of rate of cases gone to départage and year of
observation. To the right, a rdplot showing the discontinuity before/after the reform.

This finding might suggest that, while the parties are shouldering the burden

inherent in the new procedural rules, prud’hommes are simply sorting out this

procedural point leaving départage only to the most complex cases.

Nonetheless, to acknowledge the big variance of the rate of départage among

courts and check whether the discontinuity is driven by potential outliers of the

average rate of referral to the professional judge. In particular, some courts register

a very high rate of this tied vote scenario and some register none.

This is particularly visible in the scatterplot depicted in Figure 5. Therefore,

as a robustness check for this result, a replication of the graphical analysis of

départage was performed cutting down the ten highest and lowest observations, as

well as the top and lowest decile courts (Figure 6-7).

16



Figure 6: A replication of the scatterplot and rdplot depicted in Figure 5, with the
elimination of the ten lowest and highest rate of départage among courts.

Figure 7: A replication of the scatterplot and rdplot depicted in Figure 5, with the
elimination of the twenty lowest and highest rate of départage among courts.

In both cases, the discontinuity thins out and to shrink, because of the loss

in observations, but endures despite the reduction of courts analyzed. Hence,

what remains to be done is the estimation of these jumps, for all over-mentioned

dependent variables.

6 Estimation results

Once agreed that graphical depiction might be useful in detecting eventual

discontinuities before and after the treatment imposed by the legislator, the mag-

nitude of such a jump has yet to be identified.

To do so, we rely on sharp RD estimates using local polynomial regression,

which should be robust and attain an optimal convergence rate, exhibiting notable
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unexpected low order of asymptotic bias (Porter, 2003: 22).

As anticipated, the natural advantage of using these estimators is that all

observations prior to the treatment shall be independent of the reform and, as

in a randomized experiment, diversity in post-assignment outcomes shall not be

confounded by observable or unobservable variables (Lee, 2008: 676).

Accordingly, such RD estimation results are summarized below, in Table 1.

Table 1: The RDD estimates of the dependent variables before/after the reform

(1) (2) (3) (4)
VARIABLES Judicial delay Losing rate Backlog rate Départage rate

RD Estimator 0.0827*** 1.991* -24.61*** -3.754***
(0.0284) (1.130) (6.158) (1.364)

Clusters 201 201 201 201
Observations 1,206 1,206 1,206 1,206

(Clustered standard errors in parentheses)
*** p<0.01, ** p<0.05, * p<0.1

All these estimates confirm the graphical depictions shown above. The impli-

cations and justification of these results will be addressed in the following Section.

7 Discussion

The RDD estimates shown in Table 1 are relevant for a number of reasons.

First, they confirm what the evidence suggested by rdplots. Judicial delay and

the proportion of cases lost by plaintiffs have increased after the reform, while the

rate of backlog and départage have declined, even significantly.

The reform – as has already been mentioned – amended the relevant procedural

law with a number of written requirement, that profoundly changed and denatured

the typical principle of orality of employment disputes, originally intended to foster

a streamlined and simplified trial.

These difficulties were compounded by the introduction of more stringent re-

quirement to file a lawsuit. These essential conditions were introduced to guarantee

a uniform standardization of the resort to legal procedures and approximation to

civil procedural law.

Nonetheless, the original will and intention of the legislator, for the sake of

greater legal certainty, was detrimental to the mitigation of the endemic issue of

judicial delay, which generate a “loss of confidence in the capacity of the jurisdiction
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to meet its missions”4. In fact, according to RD estimates, the contribution of the

reform on judicial delay is equal to a nearly 8.3% increase. Indeed, these results

are in line with the shift registered in the RD plot shown above in Figure 2.

Hence, this result runs counter to the legislator’s intentions, which was to lay

down concrete rules that should have established a turnover in judicial delay.

A second element of interest in the estimation results is the effect of the reform

on the rate of labor grievances that are brought by plaintiffs and not confirmed by

the judges. The almost 2% reduction in the chance of claimants in winning the

case is symptomatic of a larger problem.

Legal advocacy before CPH is on a voluntary basis and becomes mandatory

only in the appeal phase. The introduction of legal technicalities to file a labor

lawsuit constitute a procedural barrier that significant hindrances to the suitable

protection of their rights of the defence.

Therefore, pursuant to this evidence, the concerns on procedural in effect

founded. These indicators should sound a warning signal for the legislator to

batten down the hatches. However, there are a number of supplementary lessons

that can be drawn from the estimations results.

The first is related to the rate of cases in the backlog, reduced by the reform

by almost 1/4. These lawsuits tend to burden courts and undermine the stability

of the judiciary, with an accumulation of activity that results in cases protracted

beyond reasonable time limits (Steelman and Fabri, 2008: 2).

In the case of French labor court, the impact of the backlog on duration has

always been important, a synonym of a larger problem in addressing essential

management tools (Kleiman et al., 2019: 22), that deals properly with pathological

situations connected with the legal authorities.

In this regard, it is reasonable to assume that the increased technicality might

have reduced the caseload of judges, limiting the number of perverse legal in-

centives that have been eloquently compared to an “assembly-line” (O’Scannlain,

2009: 476) of judicial services.

According to the literature, the most important contribution to the backlog is

the gap between demand ad resources (Hupe and Van der Krogt, 2013: 61), which

is directly proportional to the pressure on judges to deal with the case (De Brujin,

2012: 59).

4Almost every year the High Court of Paris (TGI) express serious criticism of the legality and
regularity of the duration of proceeding before prud’hommes. Cit. TGI Paris, judgment no.
11/02506 and ff. and TGI Paris verdict no. 12/04402
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Therefore, if the number of incoming cases and decisions are key performance

indicators for assessing the health of the judiciary (Ippoliti et al., 2015: 4), it might

be argued that the reform got a point in the reduction of this pathological issue.

Nevertheless, this result was achieved making the file of new lawsuits more

cumbersome and bureaucratic, at the risk of slowing down the procedure and

dampening the full assessment of rights and obligations inherent in employment

relationships.

The last remaining centerpiece of the analysis of the reform is the outwardly

result on départage. The hypothesis was that the rise in the complexity of the

legal procedure was accompanied by a change in the intervention of a professional

figure among the judges.

However, according to the RDD estimation results refute such scenario, demon-

strating that the reform has reduced the number of cases go to départage by 3.7%.

This result, as far as surprising, might have different explanations.

Mention can be made, above all, of the legislative change on the figure that

should have the casting vote in case of tied verdict among prud’hommes. The

possibilities of referral are increased, with the chance of seeing the juge départiteur

already in the conciliatory phase.

Still, the reduction of this referral might be due to the lack of personnel among

professional judges, with the sporadic intervention of these magistrates only in the

employment courts that have a rapid contact with qualified personnel and direct

availability of these judicial figures.

This side effect becomes apparent if we take a closer look – see Figure 8 –

at where Tribunal d’Instance and Tribunal de Grande Instance are located and

compare such territorial jurisdiction with the ones of CPH. The geographical com-

petence of prud’hommes matches largely the jurisdiction of TGI, but in some cases

the closest or the only available court is the TI.

If the professional judges, that should intervene in case of a tied vote among

prud’hommes in reaching the verdict, come from a higher but more dispersed

jurisdiction, it is evident that chairing hearings might become more complex in

day-to-day judicial life.

This might explain the reduction in the rate of dṕartage, despite the reform

provides higher possibilities of referral to magistrates, even in the conciliatory

phase if the subject-matter or the parties requires so.
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Figure 8: The judicial map of civil and labor courts in France. Note that more
detailed and bigger maps are available in the Appendix (Figure 9-10).

8 Conclusion

Has the reform achieved on the whole the objectives it set out to achieve, whilst

complying with the necessity to foster more rapid lawsuits and reduce uncertainty

around individual dismissals? The answer to this question appears to be negative.

Commentators were much critical, suggesting that the the amendment of la-

bor procedure and training, deontology and discipline of judges, would have had

no effect on the formal objective of reducing the time taken to process disputes

(Boulmier, 2015: 430).

This important reformist project has been marked by a lack of unity and co-

herence, that increased uncertainty (Bazin, 2015: 6). The second biggest criticism

is the surreptitious elimination of the principle of orality, which has always granted

to employees a close, accessible and inexpensive justice (Fricero, 2018: 74).

Regrettably, there is ground to prove that these reprimands are justified.

The crucial question emerging from the analysis is that the effects of the re-
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form on labor procedural are not merely confined to an adjustment of “procedural

improprieties”5, because the bill introduces substantial changes.

In particular, it is true that the new procedural rules have been brought labor

litigation in line with the civil procedure. Nonetheless, this harmonization was

made at the expense and dismembering the simplicity and orality that has always

characterized labor grievances in France.

These important changes foresee different implications. The first issue is related

to the dramatic situation of delays in which many labor litigants and judges find

themselves in nowadays. According to the figures, the newly introduced policy is

widening rather than narrowing the timing for the resolution of disputes.

The second effect of the technical transition was the discouragement of the

introduction of new lawsuits, with a reduction of the chance of winning of plaintiffs.

Hence, the decline in the possibilities to sue resulted in a lowering of the rate of

cases in the backlog.

Furthermore, the legislative change that shifted the responsibility of départage

from a District court judge to a High Court magistrate has involved further rigidi-

ties and difficulties. In fact, there are isolated but numerous circumstances were

a TGI in not available in the local jurisdiction of CPH.

This might explain the reduction of cases gone to départage, despite the increase

of casuistry that might see the presence of the magistrate in dealing the case with

his casting vote and highly qualified and professionalized work.

In this sense, the legislator should ensure more clarity and consistency in this

particularly fragile context, since French labor judges are not qualified to overcome

alone structural organizational deficiencies (Fabri, 2000: 195).

The most striking and persistent fact, that no amount of overwrought ratio-

nalization will alter, is that prud’hommes continue to lack of a long-term and

substantive legal training.

Working conditions and contractual figures are changing fast, but the insti-

tutions in charge of dealing with the case law of labor and decide the fate of

employment relationships are still hanging back.

5As declared by the French legislator in his Major Government’s policies. See note 1, supra.
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vre, 2017;

– De Bruijn, Hans. “Managing Professionals”. Routledge, 2011;

– Dufour, Pascale. “Review: Pigenet (Michel), Tartakowsky (Danielle), His-

toire des mouvements sociaux en France. De 1814 Ã nos jours”, in Revue
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Appendix

Figure 9: The judicial map of labor courts in France. Green hourglasses represent
the locations of Conseils de prud’hommes. Temples represent Courts of Appeal and the
CC in Paris stands for Cour de Cassation (the Supreme Court of France).
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Figure 10: The judicial map of civil courts in France. Red squares represent the
locations of Tribunals de Grand Instance, while green squares show where Tribunal
d’Instance are located. When both symbols are paired, each court is available.
Temples represent Courts of Appeal and the CC in Paris stands for Cour de Cassation.
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